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AALU Bulletin No:  11-101 November 17, 2011 

Subject: General Estate and Gift Tax Developments: September 2011 
 

1. IRS Extends Time for Filing 2010 Form 706 and Form 8939 

(Carryover Basis); Alerts Executors of Need to File Form 706 

to Make “Portability” Election; 

Major References:   Notice 2011-76, 2011-40 IRB 479 (Sept. 13, 2011); Notice 2011-82, 2011-

42 IRB 516 (Sept. 30, 2011) 

Prior AALU Washington Reports: 11-76 

2. IRS Re-Proposes Rules on “Bundled” Fiduciary Fees Subject 

to the “2 Percent Floor” 

Major References: Prop. Reg. section 1.67-4; REG-128224-06, 76 Fed. Reg., No. 173, p. 

55322 (September 7, 2011) 

Prior AALU Washington Reports: 10-85; 08-115; 08-43; 08-10; 07-90 

MDRT Information Retrieval Index Nos.: 2500.00; 7400.021; 7400.022; 7400.024 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and rulings in the estate 

and gift tax areas which were decided or reported by the courts and the Internal Revenue Service in 

September of 2011, and on which we have not previously reported in Bulletins on insurance-related 

estate and gift tax matters. 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref11-101A.pdf
http://www.aaluwr.org/majorrefs/Ref11-101B.pdf
http://www.aaluwr.org/majorrefs/Ref11-101B.pdf
http://www.aaluwr.org/majorrefs/Ref11-101C.pdf
http://www.aaluwr.org/majorrefs/Ref11-101C.pdf
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IRS Notices 

1. Notice 2011-76, 2011-40 IRB 479 (Sept. 13, 2011); Notice 2011-82, 2011-42 IRB 516 

(Sept. 30, 2011) 

The IRS released two Notices in September 2011.  The first, Notice 2011-76, 

extends the due date for 2010 Form 706 (Federal estate tax return) and Form 8939 

(Carryover Basis Election).  The second, Notice 2011-82, explains that a Federal estate 

tax return must be filed to claim the “Deceased Spousal Unused Exclusion Amount” 

(“DSUEA”) - also known as “portability” - and solicits comments on some aspects of 

that election.  

1. Notice 2011-76. 

Section 301(a) of the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act 

of 2010, (“TRA 2010”), retroactively reinstated the estate tax for 2010 decedents and also reinstated the 

basis step up for decedents subject to the tax.  TRA 2010, however, allows the executor of a 2010 estate to 

elect not to have the estate tax apply, but rather, to have the “carry-over basis” provisions of section 1022 

apply. With the section 1022 election, the estate will pay no estate tax and in most cases the basis of the 

property acquired from the decedent will be determined by reference to the basis of the decedent. In 

addition, the executor may allocate additional basis to certain property. See Rev. Proc. 2011-41, 2011-35 

I.R.B. 188, discussed in our Bulletin No. 11-76.  TRA 2010 also increased the applicable exclusion amount 

to $5,000,000 for 2010 decedents. 

Notice 2011-76 gives the executors of “large” - normally over $5 million - estates of decedents who 

died during 2010 extra time to file either a Federal estate tax return (Form 706) or a Form 8939 (carryover 

basis election and reporting).  Under the Notice: 

Form 706 and 706-A: 

 The executor of an estate of a decedent who died early (after December 31, 2009, and before 

December 17, 2010) in 2010 who timely files a Form 4768 - Application for Extension of 

Time to File a Return and/or Pay U.S. Estate (and Generation-Skipping Transfer) Taxes - an 

automatic extension, to Monday, March 19, 2012 to file Form 706 or Form 706-A and to pay 

the tax due.  The due date of such returns otherwise would have been September 19, 2011.   

 For the executor of an estate of a decedent who died late in 2010 (after December 16, 2010 

and before January 1, 2011) the due date of the Form 706 (or 706-A) is 15 months after the 

date of death.   

 The IRS will not impose late filing and late payment penalties on estates of decedents who 

died after December 31, 2009, and before December 17, 2010, if the estate timely files Form 

4768 and then files Form 706 or Form 706-NA and pays the estate tax by March 19, 2012. 

The IRS also will not impose late filing or late payment penalties on estates of decedents 

who died after December 16, 2010, and before January 1, 2011, if the estate timely files 

Form 4768 and then files Form 706 or Form 706-NA and pays the estate tax within 15 

months after the decedent's date of death.  

Form 8939: 

 Notice 2011-76 changes the due date of Form 8939 (section 1022 election) from November 

15, 2011 to January 17, 2012.  A section 1022 election previously made also may be 
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amended or revoked on or before January 17, 2012.  Thereafter, the 

government will not grant any further extension of time to file Form 8939, to make the 

section 1022 election, or to amend or revoke the section 1022 election, unless the provisions 

of  Treas. Reg. section 301.9100-2(b) (“section 9100 relief”)are satisfied, by July 17, 2012.  

 No penalty will be imposed on an executor who files Form 8939 after November 15, 2011, 

but on or before January 17, 2012.  Similarly, no penalty will be imposed on an executor 

solely because the statement of basis allocation required to be furnished to the beneficiaries 

of the estate is provided after December 15, 2011, but on or before February 17, 2012.  

Allocations of GST Exemption: 

 If an executor makes the section 1022 election on a Form 8939 filed on or before January 

17, 2012, and allocates the decedent's available GST exemption (or makes an election under 

the GST tax) on an attached Schedule R or R-1, the allocation or election will be considered 

timely and effective as of the decedent's date of death. Alternatively, the automatic 

allocation rules will apply if the executor timely files the Form 8939 without attaching a 

Schedule R or R-1.  If the executor does not make the section 1022 election, or if the 

executor timely revokes the section 1022 election, then the automatic allocation rules will 

apply unless the executor timely files Form 706 or Form 706-NA with the Schedule R or R-

1 attached.  

 However, if a donor wants to elect out of the automatic allocation of GST exemption to inter 

vivos transfers made in 2010, he/she must do so on a timely filed Form 709 - not on 

Schedule R to Form 8939.  For the procedures on how to elect out of the automatic 

allocation to direct skips in trust (and outright direct skips) see our Bulletin No. 11-76. 

Income Tax Relief:  

 Because the recipient of property acquired from a decedent who disposed of such property 

during 2010 may not know whether the decedent's executor will make the section 1022 

election, and, if so, the amount (if any) of the basis increase that the executor will allocate to 

that property, the recipient will have to make a good faith estimate, based on the facts and 

circumstances, regarding such information with respect to the property acquired from the 

2010 decedent. Accordingly, to the extent that the recipient's tax liability is increased, as 

shown on an amended return or otherwise, by reason of the application of section 1022 to 

the estate of a 2010 decedent, the recipient's reasonable cause and good faith will be 

presumed and the government will not impose either the “failure to pay” or “substantial 

understatement” penalties. 

2. Notice 2011-82. 

TRA 2010 amended section 2010(c) of the Internal Revenue Code to allow the surviving spouse of 

a decedent dying after December 31, 2010, to use the decedent's unused exclusion amount  in addition to 

the surviving spouse's own basic exclusion amount. This amendment (sometimes referred to as 

“portability” or “DSUEA”), which was supported by AALU, was intended to eliminate the need for 

spouses to re-title property and create bypass trusts solely to take full advantage of each spouse's basic 

exclusion amount.  

Notice 2011-82 addresses the portability election, as follows: 

 An estate will be considered to have correctly made the portability election by timely filing 

(taking into account extensions) a complete Form 706, without making an affirmative 
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statement, checking a box, or otherwise designating on the Form 

706.  The election is thus the “default” position. It is also irrevocable. 

 If the executor wishes not to make the election - and a return is otherwise required, either 

because the value of the gross estate exceeds the applicable exclusion amount, for any other 

reason - the executor must follow the instructions for Form 706 that describe the necessary 

steps to avoid making the election.  The instructions to the recently released Form 706 for 

2011 decedents state that, to avoid making the election, the executor must either (i) attach a 

statement to the Form 706 indicating that the estate is not making the election, or (ii) enter 

“No Election Under Section 2010(c)(5)” across the top of the first page of the Form 706.  

 The unused exclusion amount of a deceased spouse who died before 2011 can't be used by a 

surviving spouse, regardless of date of the surviving spouse's death.  

 Section 2010(c)(5)(B) allows the Secretary to examine a return of the predeceased spouse, 

even after the statute of limitations - generally 3 years after the date the return was filed - on 

examining the return has expired, to make determinations with respect to the deceased 

spousal unused exclusion amount..  

The IRS intends to issue regulations to implement portability, and is requesting comments (by 

October 31, 2011) on the following issues:  

 The determination in various circumstances of the deceased spousal unused exclusion 

amount and the applicable exclusion amount;  

 The order in which exclusions are deemed to be used (This issue is particularly important in 

applying the DSUEA to gifts made during the surviving spouse’s lifetime, since there is 

some question concerning whether the surviving spouse must use her own, as opposed to her 

deceased spouse’s, exemption first when making gifts);  

 The effect of the last predeceasing spouse limitation (that is the requirement that the 

surviving spouse be limited to the DSUEA of his or her last deceased spouse); 

 The scope of the Service's right to examine a return of the first spouse to die without regard 

to any otherwise applicable statute of limitation (This is extremely important, since opening 

up the entire return - as opposed to just the calculation of the DSUEA - to re-examination 

would be a significant disincentive to making the election); and  

 Any other additional issues that merit consideration. 

The portability regulations are deemed to be a high priority within the Treasury and IRS and may be 

issued before the end of 2011.  AALU will report on further developments as they occur. 

Proposed Regulations 

2. Prop. Reg. section 1.67-4; REG-128224-06, 76 Fed. Reg., No. 173, p. 55322 (September 7, 

2011) 

On September 7, 2011, the IRS re-proposed regulations originally issued in 2007 

under section 67 of the Internal Revenue Code concerning when, and to what extent, 

“bundled” fiduciary fees of an estate or a non-grantor trust may be subject to the 2 

percent floor on miscellaneous itemized deductions.  The proposed regulations are 
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intended to conform to the decision of the United States Supreme Court in Knight v. 

Commissioner, 552 U.S. 181 (2008) (see our Bulletin No. 08-10).   

Background:  

Section 67(a) of the Code provides that, for an individual taxpayer, “miscellaneous itemized 

deductions” (as defined in section 67(b)) are allowed only to the extent that the aggregate of those 

deductions exceeds 2 percent of adjusted gross income. Section 67(e) extends this limitation to estates and 

non-grantor trusts.  However, section 67(e)(1) provides that the deductions for costs paid or incurred in 

connection with the administration of an estate or trust that would not have been incurred if the property 

were not held in such estate or trust shall be treated as allowable in arriving at adjusted gross income.  For 

years,, taxpayers and the government have argued about which administrative expenses would not have 

been incurred had the property not been held by an estate or trust, particularly in the case of fiduciary fees, 

which may be “bundled’ into a single fee that is not easily severable into component parts.   

On July 27, 2007, the Treasury issued proposed regulations that were intended to clarify when the 

miscellaneous itemized deductions of an estate or trust are fully deductible, rather than being subject to the 

“2-percent floor” that is generally applicable to such deductions.  These regulations provided that costs 

incurred by estates or non-grantor trusts that are unique to an estate or trust are not subject to the 2-percent 

floor. For this purpose, a cost is unique to an estate or trust if an individual could not have incurred that 

cost in connection with property not held in an estate or trust.  See our Bulletin No. 07-90. 

The 2007 proposed regulations were never finalized because, on January 16, 2008, the Supreme 

Court of the United States issued its decision in Knight v. Commissioner, holding that fees paid to an 

investment advisor by a non-grantor trust or estate generally are subject to the 2-percent floor for 

miscellaneous itemized deductions under section 67(a). The Court, applying a different standard than the 

“unique” standard of the proposed regulations, held that the proper reading of the language in section 67(e) 

requires an inquiry into whether a hypothetical individual who held the same property outside of a trust 

“customarily” or “commonly” would incur such expenses. Expenses that are “customarily” or 

“commonly” incurred by individuals are subject to the 2-percent floor.  

Following the Supreme Court's decision in Knight, the IRS and Treasury issued a series of Notices -

ending with Notice 2011-37 - to provide interim guidance on the treatment of bundled fiduciary fees. The 

Notices collectively provided that taxpayers will not be required to determine the portion of a bundled 

fiduciary fee that is subject to the 2-percent floor under section 67 for any taxable year beginning before the 

publication of final regulations in the Federal Register. See generally our Bulletins Nos. 08-43, 08-115 and 

10-85. 

After an extended comment period, the IRS and Treasury have withdrawn and reissued the 2007 

proposed regulations to reflect the reasoning in Knight.  

On the issue of bundled fiduciary fees, the proposed regulations provide that such costs should be 

“unbundled” by reference to the products or services that were provided in exchange for that cost, rather 

than the label that is given to the cost. “Therefore, if a fiduciary is performing services that are commonly 

or customarily performed by an investment advisor retained by an individual investor, then the costs 

attributable to those services are subject to the 2-percent floor.”  The proposed regulations limit the costs 

that are subject to allocations pursuant to section 67(e) and allow the use of any reasonable method to 

perform such allocations.  

“Specifically, the proposed regulations provide that the portion of a bundled fee attributable to 

investment advice (including any related services that would be provided to any individual investor 

as part of the investment advisory fee) will be subject to the 2-percent floor. In addition, the 

proposed regulations provide that, except for the portion so allocated to investment advice, a 
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fiduciary fee not computed on an hourly basis is fully deductible with certain exceptions. The 

exceptions are payments made to third parties out of the bundled fee that would have been subject to 

the 2-percent floor if they had been paid directly by the non-grantor trust or estate, and any 

payments for expenses separately assessed (in addition to the usual or basic fiduciary fee or 

commission) by the fiduciary or other service provider that are commonly or customarily incurred 

by an individual owner of such property. An example of such a separately assessed expense subject 

to the 2-percent floor might be an additional fee charged by the fiduciary for managing rental real 

estate owned by the non-grantor trust or estate.” 

The proposed regulations allow, with some exceptions, the fiduciary and/or return preparer to use 

any reasonable method to make these allocations.  

Comments are requested by December 6,, 2011 on the types of methods for making a reasonable 

allocation, including possible factors on which a reasonable allocation is most likely to be based, and on the 

related substantiation that will be needed to satisfy the “reasonable method” standard.  Specifically, the IRS 

and the Treasury Department are interested in methods - other than numerical or percentage safe harbors - 

for reasonably estimating the portion of a bundled fee that is attributable to investment advice. 

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 

Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 

onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 

select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 

raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
mailto:raglani@aalu.org
http://www.aalu.org/

